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UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEVADA

In Re:
XYIENCE, INC., A Nevada Corporation

Debtor.

No. BK-S-08-10474-MKN
Chapter 11

Eighth Judicial District Court

Las Vegas, Clark County, Nevada
Case No. A544781, Dept. XXIII

XYIENCE INCORPORATED, a
Nevada Corporation,
Plaintiff,

V.

RICHARD BERGERON, an individual
Defendant.

CASE NO. BK-2-08-AP-01082-MKN

DEFENDANT’S AMENDED
ANSWER AND COUNTERCLAIM

Hearing Date: , 2008
Time: 9:30 AM

Location: 300 Las Vegas Blvd. South

RICHARD BERGERON, an
individual,

Counterclaimant,

V.

XYIENCE INCORPORATED, a
Nevada corporation; FERTITTA
ENTERPRISES, INC., a Nevada
corporation,

Counterdefendants.

Courtroom #2
Las Vegas, NV 89101
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DEFENDANT’S AMENDED ANSWER AND COUNTERCLAIM

FOR DECLAMATORY RELIEF

Defendant and Counter-Claimant Rich Bergeron hereby answers the complaint of Plaintiff
Xyience, Inc. and requests the attachment of Fertitta Enterprises as counter-defendants, on personal

knowledge as to its own activities and on information and belief as to the activities of others, as

RESPONSE TO SPECIFIC ALLEGATIONS

. The defendant concurs with the plaintiff’s contention as to the parties in that the plaintiff

is a corporation and the defendant is an individual.

. Defendant denies the allegations within paragraphs 4 through 36 of the initial complaint

and has already provided evidence regarding why these claims are both false and
deserving of sanctions being levied on Attorney Jamie Cogburn, Former Xyience Board

Member Adam Frank, Fertitta Enterprises and the plaintiff corporation.

Defendant agrees with the identical paragraphs 37 and 45 of the initial complaint.

. Defendant denies the allegations contained within paragraphs 38 through 44 and

paragraphs 46 through 48 and has already provided evidence regarding why these claims
are both false and deserving of sanctions being levied on Attorney Jamie Cogburn, Former
Xyience Board Member and Co-CEO Adam Frank, Fertitta Enterprises, all attorneys and

law firms handling the case after Cogburn, and the plaintiff corporation.

. Defendant denies allegations of any wrongdoing on his part for any claim against him in

any subsequent pleadings filed by the plaintiff. Under the First Amendment to the U.S.
Constitution he is protected as a member of the press and has the right to publish the truth

about the plaintiff’s and counter-defendants’ fraudulent activities.

JURISDICTION AND VENUE

. By appearing at the first bankruptcy hearing via telephone, Defendant submits to the
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jurisdiction of this court by default, but there is also sufficient evidence to show that this
litigation may be subject to future removal to federal court under 28 U.S.C. § 1441, §
1343.

AFFIRMATIVE DEFENSES

1. Each and every separate claim for relief alleged by plaintiff and counter-defendant Xyience, Inc.
fails to state sufficient facts to constitute a cause of action against Defendant and fails to state a
claim upon which relief may be granted.

2. Plaintiff is estopped from asserting its claims against Defendant.

3. Plaintiff’s claims are barred by the doctrine of waiver.

3. Plaintiff’s claims are barred by the statute of frauds.

4. Plaintiff’s claims are barred by Plaintiff’s failure to mitigate its damages, if any.

5. Plaintiff’s claims are barred by the lack of consideration.

6. All injuries and damages, if any, allegedly suffered by Plaintiff are a result of Plaintiff’s own acts
or Omissions.

7. WHEREFORE, Defendant, Rich Bergeron, demands judgment dismissing all counts of
PlaintifP's Complaint, together with attorneys’ fees as special damages, Rule 11 sanctions, costs of

suit and such other and further relief that the Court deems just and equitable.

COUNTERCLAIMS

As and for its Counterclaims against Xyience, Inc. and Fertitta Enterprises Rich Bergeron hereby

alleges as follows:

1. Counter-claimant Bergeron is an individual and the operator of a sole-proprietor owned Web-site

called Fight News Unlimited with a URL of www.unlimitedfightnews.com. The principal place
of cross-plaintiff Bergeron’s business is at his home at 147 Old County Road in East Sandwich,
MA, 02537.
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10.

Counter-defendants Xyience, Inc. and Fertitta Enterprises are both Nevada corporations and are
authorized to do business in the State of Nevada. Fertitta Enterprises’ principal place of business
is at 2960 W SAHARA AVE., Las Vegas, NV 89102 with a mailing address of P. O. Box 27555,
Las Vegas, NV, 89126-1555. Xyience’s principal place of business is at 4572 W Hacienda Ave.,
Las Vegas, NV, 89118.

JURISDICTION AND VENUE

This Court has jurisdiction pursuant to 28 U.S.C. § 1367(a) as these Counterclaims are so related
to the claims contained in Plaintiff Xyience’s Complaint that they form part of the same case or
controversy under Article 111 of the United States Constitution and are compulsory Counterclaims
under Fed. R. Civ. P. 13(a).

Venue is proper in this district pursuant to 28 U.S.C. § 1391(a) and (c) as both Counter-

defendants reside in this district and are subject to personal jurisdiction in this district.

FACTS

Lorenzo and Frank Fertitta ITI, are members of the family that founded Station Casinos and own
Fertitta Enterprises. They also are 90 percent owners of Zuffa, LLC, which is the parent company
of the Ultimate Fighting Championship (hereinafter UFC).

Fertitta Enterprises is a creditor of Xyience through Zyen, LLC with at least $12.5 million in
unsecured claims and $5.3 million in secured claims along with sustained additional capital for
bankruptcy purposes.

Xyience paid $15 million in sponsorship to the UFC for 2007 according to published reports.
Xyience signed a contract to pay $9 million in sponsorship to the UFC for 2008.

The Fertitta Family has made regular and substantial contributions to local, state and national
candidates for public office, which is a matter of public record. For example, a grand total of
$65,000 went out to Las Vegas Sherriff Candidate Doug Gillespie in August of 2006 that all
traced back to Fertitta Family members or Fertitta Family business interests.

Lorenzo and Frank Fertitta oversee a vast financial empire, which often puts them in extremely

influential and public positions of authority and advisory roles within multiple illustrious
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11.

12.

13.

14.

15.

16.

17.

financial institutions in Las Vegas. The same family is also entrenched in various massive real

estate developments, which are often featured in Las Vegas news publications. In fact, some of

their real estate developments, such as Aliante Station, are in partnership with the Greenspun
Corporation, which owns the Las Vegas Sun and has a cooperative agreement with the Las Vegas
Review Journal.

Frank and Lorenzo Fertitta are public figures, and Xyience, Inc. is a private business entity

attaching itself with a significant topic of public interest: the sport of Mixed Martial Arts

(hereinafter MMA). Xyience has done this through sponsorship of the UFC and various MMA
fighters.

S&P began covering Zuffa in the fall of 2007 in anticipation of the company securing a $350

million senior secured credit facility. That number represents a term loan for $325 million due in

2015 and a $25 million revolving credit facility (a so-called "revolver") due in 2012. As of June

30, 2007, Zuffa's total debt outstanding was $325 million. The loans are secured by bank-issued
securities as opposed to the company's assets. In fact, Zuffa has very little in the way of tangible

assets. S&P expects meaningful recovery (50-70%) of the principal in the event of default,

placing the estimated resale value of Zuffa's assets, namely its brands, contracts, and cash, ‘
assuming a forced liquidation, at roughly $150-240 million just last year.
Xyience filed for voluntary bankruptcy under Fertitta Enterprises ownership through Zyen, LLC, |
a company they specifically and surreptitiously used for the purposes of foreclosure. ‘
Fertitta Enterprises, through Zyen, since signed an agreement to sell Xyience to Manchester
Consolidated, profiting off the sale of a company they stole from Xyience shareholders.

Both Xyience and Fertitta Enterprises sought to remove Bergeron’s stories from the internet so

they could improperly enrich themselves through that sale and the above mentioned $350 million
credit facility.

The plaintiff filed their case with the primary evidence on the docket being: one email and

disclaimer Defendant and Counter-Plaintiff Bergeron published on a now non-existent on-line

social profile page; one perjured affidavit signed by Co-CEO Adam Frank, who was at the time

the General Manager of Xyience; and one of Bergeron’s own on-line publications in what he

dubbed as “The Xyience Series.”

The initial claim filed against Bergeron by Xyience, Incorporated featured a contention and
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