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Form Number 1

ANSW

Rich Bergeron

147 OLD COUNTY ROAD
East Sandwich, MA 02537

Telephone: (617) 209-4325
Defendant as Pro Se Attorney

DISTRICT COURT

CLARK COUNTY, NEVADA

XYIENCE, INC., A Nevada Corporation,
Plaintiff,
V.
Rich Bergeron, An Individual,

Batlant.

CASE NQALH44781

DEPT. No.: XVI

Rich Bergeron, An Individual
Counter-Claimant,
V.
Xyience, Inc., a Nevada Corporation
Fertitta Enterprises, a Nevada Corporation

@oer-Defendants.

ANSWER TO COMPLAINT AND COUNTERCLAIM FOR

DECLAMATORY RELIEF

Defendant and Counter-Claimant Rich Bergeron heagisyvers the complaint of Plaintiff

Xyience, Inc. and requests the attachment of tieinterprises as counter-defendants, on personal
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knowledge as to its own activities and on inforrmatand belief as to the activities of others, as

RESPONSE TO SPECIFIC ALLEGATIONS

. The defendant concurs with the plaintiff's contentas to the parties in that the plaintiff is a

corporation and the defendant is an individual.

. Defendant denies the allegations within paragrdptisough 36 of the initial complaint and

has already provided evidence regarding why thieseng are both false and deserving of
sanctions being levied on Attorney Jamie Cogbuonpier Xyience Board Member Adam

Frank, and the plaintiff corporation.

Defendant agrees with the identical paragraphen@745 of the initial complaint.

. Defendant denies the allegations contained witamragraphs 38 through 44 and paragraphs

46 through 48 and has already provided evidencardaty why these claims are both false
and deserving of sanctions being levied on Attordeyie Cogburn, Former Xyience Board
Member and Co-CEO Adam Frank, and the plaintifpooation.

. Defendant denies allegations of any wrongdoingisrpért for any claim against him in any

subsequent pleadings filed by the plaintiff. Unther First Amendment to the U.S.
Constitution he is protected as a member of thespaed has the right to publish the truth

about the plaintiff’'s and counter-defendants’ fraletit activities.

JURISDICTION AND VENUE

. By appearing at the Februar) fiearing on Plaintiff's various motions, Defendsaabmits

to the jurisdiction of Nevada by default, but thes@lso sufficient evidence to show that
this litigation may be subject to future removafdéderal court under 28 U.S.C. § 1441, §
1343 and also to seek a counter claim under § 1367.

AFFIRMATIVE DEFENSES

. Each and every separate claim for relief allegeglbintiff and counter-defendant Xyience, Inc.
fails to state sufficient facts to constitute agmof action against Defendant and fails to state a

claim upon which relief may be granted.

. Plaintiff is estopped from asserting its claimsiagiDefendant.
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Form Number 1
83 3. Plaintiff's claims are barred by the doctrinengfiver.

84

85 3. Plaintiff's claims are barred by the statute otiffa.

86

87 4. Plaintiff's claims are barred by Plaintiff's faileito mitigate its damages, if any.

88

89 5. Plaintiff's claims are barred by the lack of coresi@tion.

90

91 6. Allinjuries and damages, if any, allegedly suftel®y Plaintiff are a result of Plaintiff's own acts
92 or omissions.

93

94 7. WHEREFORE, Defendant, Rich Bergeron, demands judgjciemissing all counts of

95 Plaintiffs Complaint, together with attorneys’ f&geeRule 11 sanctions, costs of suit and such ather
96 further relief that the Court deems just and edpléta

97

98 COUNTERCLAIMS

99

100 As and for its Counterclaims against Xyience, i Fertitta Enterprises Rich Bergeron hereby efiexs
101 follows:

igg 1. Counter-claimant Bergeron is an individual anddperator of a sole-proprietor owned Web-site called
104 Fight News Unlimited with a URL afvww.unlimitedfightnews.comThe principal place of cross-

105 plaintiff Bergeron’s business is at his home at ©4d@ County Road in East Sandwich, MA, 02537.
106

107 2. Counter-defendants Xyience, Inc. and Fertitta Epmises are both Nevada corporations and are
108 authorized to do business in the State of Nevaelditfa Enterprises’ principal place of business is
109 at 2960 W SAHARA AVE., Las Vegas, NV 89102 with aifing address of P. O. Box 27555, Las
110 Vegas, NV, 89126-1555. Xyience’s principal placdosiness is at 4572 W Hacienda Ave., Las
111 Vegas, NV, 89118.

112

113 3. The true names and capacities, whether individwwahorate, associate, or otherwise, of fellow
114 Counter-Plaintiffs, including hundreds of defraudieeestors and a group of Xyience-sponsored
115 fighters with unfulfilled contracts, are not fulkypown to Counter-Plaintiff Bergeron. Said potential
116 Counter-Plaintiffs are due damages and/or sanctesdting from Counter-Defendants’

117 fraudulent activity. Counter-Plaintiff Bergeron su@n behalf of said Counter-Plaintiffs and will
118 PAGE 3 OF 28
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compile a list of these names upon sufficient discyp. Counter-Plaintiff will ask leave to amendsthi
complaint to show the true names and capacitiescth Counter-Plaintiff at such time as the same has

been ascertained.

JURISDICTION AND VENUE

4. This Court has jurisdiction pursuant to 28 U.S.@387(a) as these Counterclaims are so related to
the claims contained in Plaintiff Xyience’s Compiiaihat they form part of the same case or
controversy under Article 11l of the United Stateésnstitution and are compulsory Counterclaims
under Fed. R. Civ. P. 13(a).

5. Venue is proper in this district pursuant to 28 ... 1391(a) and (c) as both Counter-defendants

reside in this district and are subject to persqmadiction in this district.

6. Defendant reserves the right to file a motion taoee to federal court due to federal question

concerns regarding the violation of Bergeron’stFmmendment rights.

FACTS

7. Lorenzo and Frank Fertitta Ill, are members offimily that founded Station Casinos and own
Fertitta Enterprises. They also are 90 percent oswoieZuffa, LLC, which is the parent company
of the Ultimate Fighting Championship (hereinaft#tC).

8. Fertitta Enterprises is a creditor of Xyience watHeast $12.5 million in unsecured claims and $5.3
million in secured claims along with sustained &ddal capital for bankruptcy purposes.

9. Xyience paid $15 million in sponsorship to the UIBE2007 according to published reports.

10. Xyience has signed a contract to pay $9 milliosponsorship to the UFC for 2008.

11. Xyience COO and President Omer Sattar reportedhtigdbat the company has obtained post-
bankruptcy financing enabling it to pay for a bagkbf drinks being kept by the drink maker, Cott
Corp. The financing will enable Xyience to avoigiloy shelf space to competitors, which would
be difficult to regain, he said.

12.The Fertitta Family has made regular and substargaributions to local, state and national
candidates for public office, which is a mattepablic record (see exhibit attached). For example,
a grand total of $65,000 went out to Las Vegas i8h@andidate Doug Gillespie in August of
2006 that all traced back to Fertitta Family merslmrFertitta Family business interests (See
Exhibit Attached).

13.Lorenzo and Frank Fertitta oversee a vast finamcrgdire, which often puts them in extremely
influential and public positions of authority andivésory roles within multiple illustrious financial
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institutions in Las Vegas. The same family is astrenched in various massive real estate

developments, which are often featured in Las Vegags publications. In fact, some of their real

estate developments, such as Aliante Stationngparinership with the Greenspun Corporation, which

owns the Las Vegas Sun and has a cooperative agn¢enth the Las Vegas Review Journal. Frank
and Lorenzo Fertitta are public figures, and Xyeriac. is a private business entity attachindfitse
with a significant topic of public interest: thesspof Mixed Martial Arts (hereinafter MMA). Xyierec
has done this through sponsorship of the UFC andusaMMA fighters.

14.S&P began covering Zuffa in the fall of 2007 iniaipation of the company securing a $350
million senior secured credit facility. That numlvepresents a term loan for $325 million due in
2015 and a $25 million revolving credit facility $¢a-called "revolver") due in 2012. As of June 30,

2007, Zuffa's total debt outstanding was $325 milliThe loans are secured by bank-issued securities

as opposed to the company's assets. In fact, Baffaery little in the way of tangible assets. S&P

expects meaningful recovery (50-70%) of the priatip the event of default, placing the estimated

resale value of Zuffa's assets, namely its brasw#racts, and cash, assuming a forced liquidaséibn,
roughly $150-240 million.

15. S&P initially assigned Zuffa a credit rating of May 21, 2007. A BB rating reflects a
company that is less vulnerable in the near tean tither lower-rated obligors. Yet the rating also
indicates that Zuffa faces ongoing uncertainties exposure to adverse business, financial, or
economic conditions that could lead to its inadégeapacity to meet its financial commitments.
Bonds rated BB and below are considered junk bdnéso the risk of failure associated with the
companies that issue them.

16.0n Sept. 14, 2007, S&P concluded that Zuffa's tmaiook is negative: "Failure to improve the
company's currently depressed margins through starggent cost controls and continued top line
growth or a shift to a more aggressive financidigyaover the intermediate term could lead to a
downgrade. Conversely, if the company can resterngreviously strong credit metrics through
cash flow growth and debt repayment, the outloakabe revised to stable."

17.The issue-level rating on Zuffa's $350 million seréecured credit facilities was lowered to BB-
from BB, S&P reported in November of 2007 (seeciiea exhibit), noting that the recovery rating
on this debt remains at 3. The agency said thadakangrade follows the second consecutive
guarter of operating performance that was meanitygbelow its expectations, adding that the BB-
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rating reflects Zuffa's revenue and cash flow tilitha given its primarily event-driven business
model, vulnerability to changing consumer tastes r@hatively short operating history.

18. Xyience has filed for voluntary bankruptcy undertf Enterprises ownership through Zyen,

LLC, which they specifically and surreptitiouslyadasfor the purposes of foreclosure. (see attached
Exhibit) Meanwhile there is a group of collectiveugout investors who have filed an involuntary
bankruptcy petition. Fertitta Enterprises is nowlerng sale opportunities for Xyience, which

they have been given a 75-day window to entertderofor.

19. The plaintiff filed their case with the primary eeince on the docket being: one email and

disclaimer Defendant and Counter-Plaintiff Bergepoiblished on a now non-existent on-line
social profile page; one perjurious affidavit (eafte to be entered into the record at hearing)
signed by Co-CEO Adam Frank, who was at the tireeGRneral Manager of Xyience; and one of

Bergeron’s own on-line publications in what he dedblas “The Xyience Series.”

20.The initial claim filed against Bergeron by Xyiendecorporated featured a contention and

supporting affidavit that affirmed the existenceaofinvestor who was said to be willing to invest
$15 million in Xyience if Bergeron’s stories wermoved from the Internet. The initial Xyience
financing provided by Fertitta Enterprises exceeithad estimate and only came to pass very

shortly after the injunction in this case againstdgron was signed by Judge Williams.

21.There was no significant push to find further furglfor Xyience after the company signed their

sponsorship extension with the UFC, though pulglports of Xyience’s voluntary bankruptcy
filing featured Omer Sattar claiming $7.5 millianadditional funding was needed to keep the
company alive and running smoothly. Xyience log $illion in 2006 according to financial
reports acquired by Bergeron (see attached exhiast of it was wrapped up in marketing costs.
Late 2007 saw Xyience spend virtually an entiraricing package—purported to numerous
shareholders, employees, and officials to be agotexe measure to avoid bankruptcy—strictly on
marketing expenses. They willfully and intentiogatfused to fund the brand’s expansion they
allowed Adam Frank to publicly state as the comfmplan for the new financing. They purposely
flooded the company with marketing funds withouthesing to account for distribution or
production of goods.

22.Bergeron is actually enjoined from writing fututerses claiming Xyience is under investigation

by the SEC despite having actually filed his owmfal complaint to the SEC about what his own
investigation has revealed. The SEC informed Bergefficially they would be looking into
Bergeron’s evidence and needed to keep informaéigarding their possible activity quiet to
facilitate their investigation. Bergeron still m&ms regular contact and provides direct
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Form Number 1
information to the IRS, FBI, and SEC regarding Xyie, Zuffa, and Fertitta Enterprises. Bergeron

already provided actionable information which lecah IRS summons issued for Xyience investors

and/or associates Russell Pike, William Pike, Jenidlike, and Michael Clark.

23.Bergeron has thus far engaged in exhaustive rdsaatintense investigation to the point where
he can now be considered to be an expert on theciud§ Xyience.

24.Bergeron has already been presented with two sedtieoffers from Xyience in a case in which he
is the one being sued.

25.Bergeron’s investigations have relied upon thertesty of multiple insiders who provided direct

evidence of fraud, some of which he cannot namealdeath threats and their fear of reprisals.

FIRST COUNTERCLAIM
(DEFAMATION)

26. Counter-plaintiff Bergeron repeats the allegatisessforth in Paragraphs 1 through 19 as though full
set forth herein.

27.0n or about July 18 2007 Xyience, Inc. filed suit against Rich Beagefor Defamation,

Tortuous Interference With Prospective Economic #&tage, and Intentional Interference With
Contract.

28.As a journalist Bergeron is bound by the princies tenets of the profession as well as standards
of accuracy he has learned through working foroteriprint publications since graduating from
Norwich University with a Bachelor’'s Degree in Eisglin 1999. Bergeron is also not, and never
has been, in business with any competitor of Xygeddere was never any motive on his part or
pattern of behavior that would lead to him abughegexpectations of his duties as an investigative
journalist.

29. At all times Bergeron reported quotes accuratally published verifiable information, and never
published facts he could not corroborate throudkast two credible inside sources.

30. There was never any factual basis for XyienceamtBergeron engaged in any defamation, and
by labeling him with this lawsuit as a renegadefailist with a vendetta they in turn defamed
Bergeron.

31. Bergeron has been slandered and defamed in béags firoduced about him and connected
directly to Xyience employees and/or associatesuliin IP addresses. These blogs have included
the false suggestions that Bergeron is a homoseRaajeron was removed from a teaching
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position due to a situation with a minor, and Beogehad a personal vendetta against Xyience.

32. A Xyience representative used this Court’s owniprielary injunction to misrepresent to at least
one Xyience shareholder that the Court sentencegeBan to a 30-day suspended jail term and
fined him $1,000. The same representative alsotb@dame shareholder that Bergeron was a
former Xyience employee, which is also false. Tisresentative also admitted he was seeking

loans for Xyience Consultant Russell Pike at 1@@efrinterest.

SECOND COUNTERCLAIM
(VIOLATION OF FIRST AMENDMENT RIGHTS)

33. Counter-Plaintiff realleges and reincorporatesdfgnence each and every prior allegation
contained above.

34. Counter-Defendants Xyience, Inc. and Fertitta Entees engaged in a quid-pro-quo agreement
described in the initial complaint that sought mprestraint to enjoin Bergeron from reporting the
truth about the fraudulent activities of both comipa. In exchange for Xyience obtaining a
preliminary injunction against Bergeron, Fertittat&prises promised to provide $15 million in
capital to Xyience.

35.Just one day after a preliminary injunction becanfieial in this case on September 13, 2007, a
funding consent letter went out to shareholderkisgeatification of a $12 million loan agreement
between Fertitta Enterprises and Xyience.

36. Xyience Attorney Jamie Cogburn and Former XyienoeGEO Adam Frank assisted in
manufacturing and misrepresenting evidence in dalbplster their attempt to secure the
preliminary injunction against Bergeron.

37.Bergeron was enjoined from reporting the truth ugart to Cogburn misrepresenting the tenets
of the First Amendment as it relates to prior @@sts. Cogburn admitted to Bergeron in a recorded
telephone call that he is well aware of the Firstehdment’s protections, as he usually defends
clients on Bergeron'’s side of this issue.

38.By continuing to prosecute this case even after Xgsnce leadership was installed under
Counter-Defendant Fertitta Enterprises financirhtCounter-Defendants became complicit in
supporting and sustaining a direct violation ofdgson’s First Amendment rights. Both Counter-
Defendants further sanctioned the case by hiringvalegal representative to push the case
forward.

39. In addition to procuring the preliminary injunaticn an unethical and unconstitutional manner,
Attorney Cogburn also sought to remove storiesqubet Bergeron’'s Web-site
(unlimitedfightnews.com) from the Google searchieagCogburn’s successful request for a
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Form Number 1
modified preliminary injunction against BergeronsaA@ased entirely upon false, manufactured, and

misrepresented evidence as well as a wholly fateicease designed to further the collusion of the

Counter-Defendants in clear fraud.

40. Attorney Cogburn also sanctioned the perjury oik@rXyience Co-CEO Adam Frank in an
affidavit attached to this case to support theiieary injunction request.

41. Attorney Cogburn made the entirely false claimigmpieadings that Bergeron made up quotes by
Attorney David Winterton. This is entirely falseycaevidence has already been presented to prove
it was a Xyience official who improperly represehi&interton’s words.

42. Attorney Cogburn also made the false claim thagBen met the standard of “actual malice” in
regards to Bergeron'’s stories without providingqdee proof through discovery as required to
demonstrate the motivations of the defendant aosiseplaintiff in writing his reports on Xyience.

43. Counter-Defendants Xyience, Inc. and Fertitta Entses willfully and knowingly colluded to
invent, file, and sustain a frivolous case agadesgeron with specific intent to suppress the truth
silence Bergeron, and conceal the unjust enrichwiethte principal owners of these corporations.
The Counter-Defendants used the preliminary injoncsecured through this case to willfully and
knowingly support loan fraud and falsely reprederghareholders that they were saving the
company from bankruptcy. Hundreds of shareholdegpup of UFC fighters, Counter-Plaintiff
Rich Bergeron, and this Court were all victimizesdearesult.

THIRD COUNTERCLAIM
(TORTUOUS INTERFERENCE WITH PROSPECTIVE ECONOMIC XBNTAGE)

44. Counter-Plaintiff realleges and reincorporatesdignence each and every prior allegation
contained above.

45.Through the direct actions of the Counter-Defenslamthis case the Counter-Plaintiff Bergeron
has been forced to represent himself in this maftee horrendous and egregious damage the
distraction of this case has caused Bergeron tarerid impossible to quantify. He has lost untold
streams of income due to having to rigorously defie spurious charges against him, restore his
good name through fighting litigation that shoult/é never been filed, and having to forego work
on countless other more meaningful and profitabbgegts.

46.Bergeron has been teamed with a forensic pathaltmgisrite a book on a subject of the HBO
Documentary Plastic Disasters. He had to cut warkhat project short because of this case. The
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subject, Lucille lacovelli, is experiencing increldi mental and physical agony, suffering that cdndd

alleviated if this book project is completed prom@nd her case gets due and adequate attention.

However, any ruling against Bergeron in this camdctimpair his ability to get this book published

and leave him subject to a monetary judgment tioatidvcripple his ability to earn any income to

sustain this project.

47.Bergeron secured an opportunity to write a feadutiele for St. Anthony Messenger, a Catholic
magazine, in the summer of 2007. The article prdfthe work of Catholic missionaries in
poverty-stricken Haiti. Since that project was ctetgd and accepted for publication Bergeron has
not had any sufficient time to solicit work fromher magazines due to the intense strain this case
has put on him.

48.Bergeron’s Web-site is his only substantial incahthe moment, and due to the overwhelming
time he has had to spend learning how to effegtilate for himself he has had to abandon
work to increase traffic to the site, recruit spanss compile and post important stories and
compelling interviews, and handle other businespaasibilities that could lead to more streams of
income.

49. Counter-Plaintiff Bergeron has spent well over 500rs on his own defense and has had no time
to pursue opportunities to seek and complete fneelavork as a photographer and Web-designer.

50.Bergeron has been forced to rely on the suppdrisofousin, who received an inheritance from a
deceased relative that is almost completely spstas become indebted to his cousin and owes
him payments for rent and other living expensealitay close to $10,000 because he has been
unable to find suitable work while also effectivelgfending himself in this case.

51.Bergeron has recently been barely able to affosdihg fees for his Web-site and had to forego e-
filing motions because of a lack of income. He rtas to regularly spend all his petty cash on

postage for crucial court documents.

FOURTH COUNTERCLAIM
(PAIN AND SUFFERING)

52. Counter-Plaintiff realleges and reincorporatesdfgnence each and every prior allegation
contained above.

53. Counter-Plaintiff Bergeron is a graduate of thegSasf Cadets at Norwich University and attended
two other military colleges, and all had honor cotteough which any violation could lead to
dismissal. He is also a product of Catholic schvdod believes strongly in the Ten
Commandments. As a highly principled and moralvidilial it is a great affront to him to be
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accused of acting in any kind of dishonest marifleis case has not only falsely accused him of

actions that are not supported by his charactbgstalso resulted in worldwide exposure of the

Counter-Defendants’ spurious and frivolous chaagesnst him. As a result Bergeron has suffered

endless stress and anxiety.

54.The very nature of this case has resulted in exdrewels of stress due to the fact that Bergeron
had always intended to help the shareholders ientg rid the company of the fraud tearing it
apart from within. The victims of this entire sitioam are looking to Bergeron to save their
investment and report the facts to promote jusitdbe same time Bergeron must find a way to

adequately absolve himself of the egregiously fause charges designed to keep him quiet.

55.Bergeron has lost untold amounts of sleep, workeckdibly trying and frustrating hours, and
battled substantial bouts of depression due teetpesceedings being allowed to continue against
him for so long. Knowing at all times he publistibd truth and continues to do so, each day this
case goes on is torture for Bergeron. Despiteable df merits of the plaintiff's arguments, and
because of the complete weight of the evidencéeaioly accounted for, this case has dragged on
incessantly. The agonizing difficulty of the rigpdocess he must follow to defend himself and the
failure of the Court to recognize his good intenidnas substantially injured Bergeron’s psyche.

56.Because of his inability to earn substantial incané being forced to rely on his own cousin for
help, Bergeron has experienced extreme mental simgui

57.Bergeron has spent countless hours trying to emigt from pro-bono lawyers and public
advocacy groups designed to assist those with Ainrgndment defenses. However, despite
sending out voluminous paperwork, mass emailsnaaking numerous phone calls he has only
thus far been able to secure a promise from onecgge help him, and only then if he should ever
need to appeal the case. He has at all times beegdfto accept the fact that only he could inspire
a positive outcome on his own behalf. The only e€l\ie has received has been strictly procedural.
This has caused him to feel tremendous disappomitared to lose faith in the entire system of
justice that is supposed to be designed to prttectictims in situations like this.

58. By setting this whole process in motion, the Couitefendants effectively scapegoated Bergeron
and used this case as an accessory to commit fBaugeron has provided actionable information
to federal agencies who have since launched fomaattigations he has been informed of but
asked to keep quiet out of respect for the invastig’ need to conduct covert operations to obtain
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evidence. The idea that he is actively assistidgr@ investigations into fraud, tax evasion, and

possible criminal conspiracies while at the samme tbeing charged with defamation is of such mind-

boggling proportions that Bergeron has literallyl @ suppress his own defense tactics to promote
justice. Continuous emotional angst results frois situation, leaving Bergeron unbelievably
frustrated.

59. Cross-Defendant Xyience has engaged in strong-atics up to and including death threats
against witnesses Bergeron has spoken with. Bendeas had to keep the names of his deepest

entrenched sources a secret as a result. Furtbent&-Defendants Fertitta Enterprises may be

connected to organized crime through family tied thclude at least one member of past generations
of Fertittas being wrapped up in official criminaVestigations dating back to the initial stageshef

Fertitta casino empire. The possibility that cutrs may still exist in some capacity puts Beoger

in a position where he fears for his own life.

60. Cross-Defendants have directly inspired this liimain such a manner as to attempt to destroy
Bergeron’s credibility in order to falsely promdbeir own. A writer by nature is judged for the
most part on the credibility of the information presents through his work. Bergeron has been
actively writing creative works in some capacityamother since he was just five years old. To be
put in a position where his credibility is constarteing questioned when he has never engaged in
any false reporting in his entire life is devastgtio him.

61.Bergeron realizes this litigation could take yearéinally come to a satisfying close that will
absolve him of the spurious and frivolous charggsrest him. The knowledge that he might have
to waste years of his life to prove his innocerscerippling and debilitating to the point where he

has been unable to focus on much else other timnake alone.

WHEREFORE: The Counter-Plaintiff Bergeron respdbtftequests judgment as follows:

1. For punitive damages in favor of the counter-piffiand against the counter-defendants in a sum
of $10,000,000.00, plus interest therein.

2. For interest at the legal rate.

3. For attorney fees as special damages in a sumdetbemined at trial

4. For at least $5,000,000 in sanctions against Coieéendants for filing a frivolous suit with
those financial sanctions accruing to defrauded®Xg®e-sponsored fighters with unfulfilled
contracts and all Xyience investors locked outheirtcompany interests by any of the actions
occurring after the preliminary injunction took &tt against Bergeron.

5. For such and further relief as the court may daenhgnd proper in the premises.
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POINTS AND AUTHORITIES

INTRODUCTION AND FACTUAL SUMMARY:

The plaintiff Xyience in this case before the casra public entity and figure as well as a
private corporation. The current direct, albeitfdeto, owners of Counter-Defendant Xyience are
Counter-Defendant Fertitta Enterprises. Minorityri@ns and Operators of Station Casinos, Fertitta
Enterprises is a very influential and popular basgentity in Las Vegas.

The subject of these proceedings is a major pigsgice. Though it is true that Xyience has
never been a publicly traded corporation, the cuirogvnership of the company includes a business
entity owned by the Fertitta Family, i.e. Fertiaterprises (see exhibit 23). This wealthy, infiisn
clan includes casino magnates and Principal (90Btinkte Fighting Championship Owners (through
Zuffa, LLC) Lorenzo Fertitta and Frank Fertitta. 111

Furthermore, Fertitta Enterprises bought back tinéar own business through Xyience, a
company they loaned money to and then instantgciosed on (through Fertitta Enterprises
Subsidiary Zyen, LLC) when just a one loan paynvemild have kept the company solvent.

Counter-Defendant Fertitta Enterprises orchestratecheme to snatch Xyience, Inc. away
from over 340 investors almost immediately afteythised it to make a sponsorship deal. That
payment package went right back to another ertgy bwned (Zuffa, LLC) for an estimated total of
$6.5 million in past due sponsorship fees and m#i#on premium on sponsorship for the 2008 UFC
season. The three year extension is worth $32.llibmiotal.

Fertitta Enterprises waxed the wheels of a $350anifinancing deal for Zuffa, LLC partly
through representing the Xyience sponsorship agid tlvn company’s strength in a false light to thei
major broker house creditors.

The companies involved in this intricate schemecéarly a conglomerate of closely
connected entities all participating in a plan ébrdud investors and unjustly enrich the principal
owners. All told, the businesses involved in thishestrated fraud directly connecting to both Eerti
Enterprises and Xyience Incorporated are knowmBaganda Magica, Zuffa LLC, and Zyen, LLC. All
of these businesses are hence topics of publiestieand the Fertitta Family themselves are glearl
considered public figures.

Presidential Candidate John McCain has publiclyidddhe sport of Mixed Matrtial Arts as
“human cockfighting,” and while it may be legal aamctepted in Nevada, multiple states still hold the
view that the sport is too violent and dangerouske place at all within their borders. This rigali
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Form Number 1
creates a situation in which anyone in any positomfluence this sport is in turn involved in ajor

controversial and purely public issue.

Public officials and public figures are subjecptablic scrutiny and "[c]riticism of their official
conduct does not lose its constitutional protectirely because it is effective criticism and hence
diminishes their official reputation.” New Yorkniies Co. v. Sullivan, 376 U.S. 254 (1964), Id. at
272-73.

Plaintiff's initial counsel Jamie Cogburn misrepreted the evidence, the stipulated protections
of the First Amendment he was admittedly well awafreand the plaintiff and cross-defendant
Xyience’s status as a public figure in his initaimplaint and subsequent amended complaints.
Defendant and cross-plaintiff Bergeron has alrgaégented multiple examples of Cogburn’s
complicity in manufacturing and presenting thisirentase in a frivolous and unethical manner worthy
of heavy sanctions being imposed upon him andli@stdor encouraging him.

The plaintiff and both cross-defendants continupress this frivolous case despite having
absolutely no compelling evidence to support itiexge proceeded with Cogburn’s faulty and
fraudulent case under direct ownership of Ferlttgerprises with specific intent to shield themsslv
and Fertitta Enterprises from Bergeron’s reporththeir ongoing fraud. The multiple victims being
defrauded here will be afforded true justice onhew this entire operation is criminally exposed and
revealed to the general public after a full fed@raéstigation of the situation is complete.

Cross-defendant Fertitta Enterprises took on aatied case of Xyience’s after their own
installed Co-CEOs Adam Frank and Kirk Sanford paédgeron $500 for travel, paid for luxury coach
service to and from Logan Airport in Boston, Madsaetts, paid for round trip plane tickets to New
York City, Purchased Bergeron a complimentary hiatem, and allowed him to utilize two company
owned Ultimate Fighting Championship tickets for@F8: Validation (see exhibit).

Now-former Xyience Co-CEOs Kirk Sanford and Adamarik also provided the defendant in
this case with $100 each in cash at the terminatidheir first group meeting at a restaurant ledat
within New York City’s W Hotel in Times Square. 8tard General Employee Robert Lavan attended
(see exhibit) and witnessed this meeting wherertbeey changed hands and Adam Frank asked
Bergeron what it was like to know his case wouldrsbe over. Kirk and Sanford had previously
promised Bergeron $5,000 and also re-iteratedttieaamount would be their highest settlement bid
after Bergeron returned from his Xyience sponsdnigdo New York City.
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Sanford and Frank were operating as appointedenffiof a company that at the time was
being driven entirely by Fertitta Enterprises fingug. Both men discussed numerous possibilities as
how to proceed with Xyience, Incorporated as armss with Bergeron and Lavan. Lavan spoke at
length giving several suggestions to the Xyienc®©€&s to how to accomplish a mass buyout of
shareholder interests to proceed. Lavan also eutlihe detailed pros and cons of a full out
bankruptcy and spoke to Frank and Sanford aboigrdiit ways to find working capital. Both Sanford
and Frank re-iterated numerous times that theytelf had no choice but to bankrupt the company
(Xyience) throughout the entire meeting. Sanforecdrally used the term “scorched earth” to
describe their strategy. That four-party conveosatinfolded in a public place in Times Square, NYC
on the afternoon before UFC 78 took place (Novem@e2007). Both Sanford and Frank also asked
for Bergeron’s help in filing a civil RICO Act casgainst Russell Pike at that same meeting.

Sanford came to Xyience directly after leaving GlloGash Access (hereinafter GCA) under
suspicion of illegal insider trading. Sanford casbeat 118,969 shares in GCA at a $10 average price
on 11/01/07. The stock subsequently dropped belba $hare in mid-November. Adam Frank joined
the Board of Directors at Xyience while a Las Ve@aslotel development project he was involved in
was the subject of a serious civil breach of canitcase against him. Both men were suspected of
previously fraudulent behavior. A contingent ofligntial GCA employees also came over as
employees or invested into Xyience soon after Sdritft GCA.

Karim Maskatiya, a gentleman reported to be orfederal government’s terrorist watch list, is
still in position at GCA. Maskatiya (also suspectédunning a skimming operation out of GCA’s
Maccau office), Kathryn Lever, and Maskatiya’s newHOmer Sattar were all given company
positions and/or significant stock options in XytenAs part of the restructuring and Fertitta Loan
package Fertitta Enterprises secured millions ahgeavarrants while all traces of the old Xyience
leadership were slowly pushed out of any positibsignificant influence in the direction of the
company. Much of this evidence will be ascertaittedugh discovery, but a substantial amount has
been provided already through testimony Bergeranhigard from witnesses previous to this filing.

A February of 2006 report reveals GCA and Statiasifos (a Fertitta funded company)
signed a multi-year agreement in which GCA promigecontinue to provide its products and services
at 13 of Station Casinos' gaming establishments.agneement also announced GCA would begin
servicing Red Rock Casino Resort Spa, one of t&asinos' newest casinos, upon that casino’s
opening in the spring of 2006 (see attached exhibit

Fertitta Enterprises clearly utilized the loyaltfiytike GCA contingent to perpetrate a scheme in
which they made every attempt to distance themsdhoen being recognized as the true de-facto

PAGE 16 OF 28



570
571
572
573
574
575
576
577
578
579
580
581
582
583
584
585
586
587
588
589
590
591
592
593
594
595
596
597
598
599
600

Form Number 1
creditors of Xyience. There was no public admissibtheir status as creditors until long after taet

was officially published by defendant and crossrpifi Bergeron. Bergeron acquired this information
through the interception of an internal companyieaieeady entered into evidence in this case as
Exhibit 23.

Fertitta Enterprises representatives have yetiteopally make any public or published
comments about their true involvement in Xyiencealtimes they have left public relations
responsibilities to Xyience President Omer Satin;o-CEOs Adam Frank and Kirk Sanford.

Fertitta Enterprises General Manager William Bullalso surreptitiously placed the financing
of Xyience under an entity called Zyen, LLC: a sdlasy of Fertitta Enterprises. Zyen soon after
foreclosed on Xyience under that name rather tharr-ertitta Enterprises name. Voluntary
Bankruptcy papers filed on behalf of Xyience inulay of 2008 indicated another Zyen, LLC
subsidiary Bevanda Magica also had significantkstaidings in Xyience.

The unnamed “one investor” the initial filing inistcase alluded to as wanting to invest $15
million simply had to be Fertitta Enterprises. attern of behavior exhibited so soon after the
injunction by that company matches up perfecthhwitteir not wishing to be named in the initial otai
and directly corresponds with the characterizatibtineir intended promise of capital upon certain
conditions being met by this case. The funding eahtetter (see exhibit) sent out to shareholdars f
ratification of the Fertitta deal is dated only alay after the injunction became official.

Fertitta Enterprises willfully and knowingly allowend are still allowing this fraudulent case
to continue while in a position of funding the cang. They not only kept pressing the case even afte
promising to end it in the presence of a witndssy also oversaw the hiring of a second lawyehén t
matter after Attorney Jamie Cogburn stopped rengipayment from Xyience. (see exhibit)

Fertitta Enterprises officially installed charastenown to have questionable financial dealings
behind them at the highest positions of authotitdgyaence while also trying to appear as distaatrfr
Xyience as possible. They simply used Xyience esnaluit to invest back into another company they
owned after promising shareholders not connectddeté-ertitta financing deal that the Fertitta loan
would help provide for sustaining the Xyience brésee exhibit).

Officers hired by the Fertittas also threatenefibteclose on previous financing Fertitta
Enterprises provided to Xyience if investors chieseto ratify their infusion of $12 million in fumer
capital. The agreement reached in October of 2@Dxden Xyience and Fertitta Enterprises was
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framed specifically as a solution to avoid bankeyp® chain of emails was forwarded to numerous
Xyience employees, officers, and investors to iresfiie confirming and ratification of that Fertitta
Enterprises agreement. Investors had two choicEnaally: allow the company to go bankrupt or do
the Fertitta deal as soon as it could be drawrf{age exhibit 23)

The chain of emails was the first instance in whkeltitta Enterprises participated in and
facilitated clear, undeniable fraud on the over 84Qinal investors in Xyience by making a promise
they had set out to break. Bergeron will prove tigtodiscovery that Fertitta Enterprises General
Manager Bill Bullard purposely prevented the fpalyment expected on the Fertitta Enterprises loan.

Upon finalization of their capital infusion, FetatEnterprises-funded Xyience made an almost
immediate sponsorship deal between Xyience antltreate Fighting Championsip: of which Frank
and Lorenzo Fertitta have a 90 percent ownershgsest in through Zuffa, LLC.

Fertitta Enterprises (soon after the sponsorshipeagent had been signed and partially
funded) allowed UFC President and 10 percent Zuif& Owner Dana White to publicly announce
his praise for that deal and make substantial isezntations of Xyience’s financial state. The
primary UFC owners were in a direct position towrhite’s accounting of both companies in his
public statements was false, and they knowinglyvadld White to lie to the press on the record.

Adam Frank also publicly proclaimed that fundingnfra “private group of investors” would
be used to fuel the “worldwide expansion” of theefyce brand. Instead, that funding was used almost
exclusively for marketing costs. (see exhibit)

The differences between what Zuffa, LLC; Xyienlee,.; and Fertitta Enterprises openly
promised in intentionally misleading public statertseand what actually unfolded is startling to say
the least. Xyience’s own analytics firm intimatédttithe company’s sales figures did not come close
to matching up with the company’s public claimswassive, fast-paced growth at that time. And
unless “worldwide expansion” can be directly tratstl to mean “huge sponsorship deal” all the above
named players are responsible for colluding wittheather to defraud investors in Xyience, the
general public, the press, and some of the mostdarfighters Zuffa, LLC employed and Xyience
sponsored.

These early problems already surfacing at the bofdbe deal should be considered even
more egregious in the face of Xyience’s Januamydibf a voluntary bankruptcy notice. They went
forward with the filing shortly after a group of ¥nce investors (who were foreclosed on by Fertitta
subsidiary Zyen, LLC) filed their own involuntaramkruptcy petition on behalf of the other Xyience
creditors.

Making matters even more blatantly fraudulent, Xgie recently received new Fertitta
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Form Number 1
Enterprises funding to explore a sale of the comippaay have been given a 75-day window to pursue.

This entire chain of events stemmed directly frarbstantial misrepresentations of fact printed and
transmitted over the Internet to numerous Xyiemoeleyees. The resulting re-structuring of the
Xyience hierarchy and subsequent failure to pasiéioy of the Fertitta capital infusion into a long-
term strategy to fund the operation and distributd Xyience products was deliberately done with
intent to defraud major banking institutions thaaiganteed the Zuffa, LLC $350 million loan package.
The bankruptcy in turn allows Xyience and Fertifteterprises to defraud hundreds more investors
who put Xyience on the map in the first place. Sdraee invested their life savings and their entire
family trusts into this company that the Fertitéas acting fast to get rid of in 75 days.

The Fertitta buy-in to Xyience was orchestrated Nyito improperly enrich the owners of
Zuffa, LLC with huge multi-million dollar dividengayments from their $350 million credit package
from multiple lending institutions and brokerageaibes. The covenants of that package partly
depended upon healthy sponsorship income fromeviaidl sustainable companies, which Bergeron
will provide concrete evidence of through discovang has already been informed of by high level
sources at Xyience.

Frank and Sanford both told Defendant Bergeronrecarded conversation that Xyience was
insolvent when they came on board to run it undetitta Enterprises. Clearly they were able to
inform Fertitta Enterprises representatives of firatlicament. There is no reason they would not be
required to let the company’s financiers know alibetcompany’s status and need for properly
directed capital infusions and production costgrtamote further sales of the brand.

There is no logical excuse for Frank and Sanforfdinmel such a substantial amount of capital
toward sponsorship fees unless they intendedallgaio purposely ignore production and distribution
costs that would serve to sustain the business; Woeld have done so with the explicit approval of
Fertitta Enterprises as well as with funding preddy the cross-defendant Fertitta EnterpriseslaVhi
Frank and Sanford mismanaged the company’s monégloalf of Fertitta Enterprises, numerous
employees were laid off and production was halted.

Zuffa, LLC, under 90% control of Frank and Lorerizartitta, falsely characterized the
Xyience sponsorship by not disclosing to their toed that the extension of the Xyience sponsorship
was fed by money coming out of one of their ownihess’ bank accounts to go right into another.
That fraud was passed on to other parties duestmttestment offerings in the Zuffa, LLC bond held
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by brokerage houses.

Essentially Dana White, Lorenzo and Frank FertlitaAdam Frank, Kirk Sanford, Karim
Maskatiya, Kathryn Lever, and Omer Satter all optan collusion with each other to lock out most
of the company’s remaining shareholders througtrectosure and bankruptcy designed to ultimately
facilitate a hasty sale of the company they onlyudita week earlier promised would undergo a
Chapter 11 reorganization. Bergeron will prove tigio discovery that these associate and official
representatives of Xyience were at all times acsuigordinate to the interests of Fertitta Entegsis

This entire convoluted and dishonest process waa seotion by a chain of email
communications. Those transmissions began almaseurately after Xyience secured a preliminary
injunction against Rich Bergeron in this pendirigéition back on September 13, 2007. This entire
case was designed as a way for Xyience to “eawil than through a severe abuse of the court system
Fertitta Enterprises willfully and recklessly insgd through a quid-pro-quo agreement with Xyience
officials who were assisted and directed at tmaétby Adam Frank. Under pressure to help promote a
$15 million infusion of capital, Xyience Attornegdie Cogburn participated in this grand fraud and
used the courts to both set it in motion and cavep by getting the court to approve a preliminary
injunction based on lies, misrepresentations, aadufactured evidence. Cogburn’s originally
stipulated “merits” are disintegrating more witreey day.

Each and every stated stipulation of the existirgdipinary injunction order is written so as to
deny Defendant Bergeron'’s right to publish thehtrut

For instance, Bergeron is not allowed to publighfdct that Xyience and the UFC are actively
defrauding investors. The court ordered Bergeraentaove factual material from the pages of his
Web-site so the plaintiffs and counter defendamtiis matter could profit. This court’s judgments
thus far in this case have literally aided and t&loletlear acts of fraud at the expense of Bergevem,
Nevada attorneys and law firms, Judge Williams’ t@dgime reviewing this frivolous case, Xyience
investors, Xyience-sponsored fighters who havegebllect on promised sponsorship payments,
Xyience employees who were laid off as a resulidérs of stakes in the Zuffa, LLC $350 million
financing package, and major brokerage houses whmagteed that note.

Xyience makes matters worse by neglecting to renfigiers pictured on their Web-site as
sponsored fighters despite public proclamationthege fighters that they no longer have anything to
do with the company (see exhibit 26) and also log@eding with a fast-track sale of the company so

as to separate themselves from the scene of tie cri
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702 . ARGUMENT

703

704 A. PUNITIVE DAMAGES ARE APPROPRIATE IN THIS SITUATION

705

706 For enduring through this horrendous and tryingegigmce of attempting to be his own attorney in

707 this matter, Bergeron has suffered endless frustrastress, and serious financial damage. His Web-

708 site at one time was ranked in the top 300,008 sit¢he world according to Alexa.com before this
709 case began. It's now sunk to a ranking of over @@, Due to the distractions this case has indiate
710 Bergeron has not been able to promote his sitécgrifly enough to bring it back to the popularity

711 level and global reach it enjoyed between April daty of 2007 (see exhibit). A substantial portain
712 Fight News Unlimited’s traffic came directly frorhe Xyience stories. That traffic slowed
713 significantly when Bergeron was sued, bogus bladpssquently appeared across the internet

714 proclaiming him to be homosexual (see exhibit), grallitigation inspired a vastly held and expresse

715 belief by many fight fans and MMA press insiderattBergeron was simply a conspiracy theorist.
716 Bergeron has spent an inordinate and impossild@aatify amount of time, effort, and energy
717 learning to defend himself and producing propealepcuments he has never had any experience

718 with before. He has suffered endless bouts of ®ofuand almost insurmountable frustrations with
719 the intricacies of the legal process he is expetedtudy, understand, and utilize to adequately

720 exonerate himself. This has required the defenteself-school himself with the kind of information
721 law students learn over the course of years. Yetg&on has been forced to fast track his own

722 education while at the same time being expecteshtierstand and observe all the various nuances of
723 the process, precedents, and promotion of histbasegh the stages of this lengthy litigation.

724 Since receiving by email the July™, @007 filing Bergeron’s life has changed drastjcalhe

725 amount of attention he has been forced to focubisrcase has crippled any possibility of earning a

726 substantial income, hurt the reputation of his, sitel resulted in too many sleepless nights spent

727 researching the law and formulating motions, plegsli and other court paperwork. He has had to rely
728 on an inheritance from his aunt’s death given sodaiusin and roommate for almost all the living
729 expenses he is fortunate enough to be able todatthe moment despite officially owing his cousin

730 thousands of dollars at this point. Sponsorshipahebrtising payments from what little businessshe
731 able to accomplish around the schedule of his prdefense have all gone to back rent, partialdivin
732 expenses, postage for court paperwork, Web-siténgoiees, and e-filings that cost $10 for each
733 item’s filing and $10 for each filing’s service @gburn.
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Before this case began against him Bergeron wgsandic self-starter who devoted every
waking hour to promoting his dream of being an petedent professional journalist and freelance
writer. In the summer of 2007 he received an agesgwith Catholic Magazine St. Anthony
Messenger to write a story about a missionary @frpim New Hampshire who facilitated and
organized regular and sustained shipments of ddrpteds to the Haitian poor. He has had numerous
ideas and possible story angles to pursue sintagnaement came to fruition, but this case has
interfered with his ability to properly solicit secure new publication opportunities. Furthermibrieg
could get assigned stories he would be unablengtzie them professionally due to the undue strain
put on him by the frivolous litigation now befoilEg court.

Bergeron has begun to outline a book proposal basede story of a woman featured in a
documentary on HBO called Plastic Disasters. Hebleas in contact with the main subject of this
project for more than a year and a half yet cadegbte enough time to do this woman'’s story justice
in book format due to the time constraints put on by this case. Bergeron has been teamed with a
forensic pathologist to help craft this book andrea sufficiently cooperate with that doctor to reak
progress on the joint project because of this sas¢erference and multiple distractions.

It is by no means possible to gauge the potertieamss of income Bergeron has lost due to the
waste of time this case amounts to based on thieree currently on the record. Bergeron filed aeRul
11 Motion for sanctions in part because he is hetanly victim in this matter. Because he has lbad t
bear the brunt of the litigation work and the résgl stresses and loss of income, he considers $10
million in punitive damages and reasonable attofeeg an appropriate remedy while also calling for
$5 million in sanctions to be levied on Xyiences.Inlamie Cogburn, and Adam Frank with regards to
the initial case’s dismissal. With this filing his@requests Fertitta Enterprises pay a significant
portion of those sanctions and damages due torésgonsibility for inspiring this frivolous casetlw
the promise of a $15 million investment as a rewardvinning an injunction.

First and foremost those sanctions should be patidicectly to investors who have been
injured by the fraudulent case plaintiff has belbowaed to file and the chain of events that hasguut
many of them in the position of having to resortieir own litigation to reclaim any of their irati
interest in the company. Each and every sharehtiidked out by any action which took place once
Xyience secured an injunction against Bergeron lshio&l compensated collectively and
proportionately through those sanctions. Fundslghalso be set aside to pay Xyience sponsored
fighters who still have contract claims outstandidgsmall portion should also be devoted to payng
Web-master to remove those fighters from the XyeeWeb-site who are no longer associated with the
brand.
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Form Number 1
Attorney Cogburn should face financial penaltiest exceed the amount he was paid to file

and press the case as far as he did. He shoulb@lsemuired to complete rigorous ethics training.
Attorney Lawson and Hunterton and Associates shbeldompensated duly for their due diligence in
trying to re-assemble the fragmented pieces obtbken case Cogburn left behind. It is not theailtfa
that the plaintiff willfully used them to concedleir fraudulent activity. Clearly Ms. Lawson is nota
direct position to know the complete lack of a csise inherited when she volunteered to take on this

litigation. It appears she has also been defrauded.

B. THE COUNTER-PLAINTIFF(S) ENJOYS A HIGH PROBABILITYOF SUCCESS

Bergeron has been informed that federal law enfoerg authorities have already been
dispatched to look into this entire egregious situeand the ensuing fraud involved in trying tege
it quiet. Due to the progress of these proceediBgesgeron may actually be in a better positionefph
build the government’s case through civil channidisis committed to maintaining direct
communication with federal authorities he has ayezontacted. The defendant and cross-claimant
Bergeron is also depending on these proceedinigslpoover 340 shareholders regain their original
investment in Xyience before Fertitta EnterpriseBalided them and locked them out of any future in
the company through clear misrepresentations ehinfThe complete lack of full disclosure that
occurred under the direction of Fertitta Entergriaad the willful determination to eradicate
Bergeron’s published reports about the ongoingdfrand collusion has produced countless victims
who are relying on the results of this case andy&®n’s reporting itself. This case may be the most
promising measure to help them recover what theg hast in the process of the counter-defendants’
attempts to unjustly enrich themselves.

Under the tenets of the First Amendment the lawtbait is pending before this court should
have never been able to go forward and would nat had it not been for the clear, documented
transgressions, omissions, and misrepresentatidhs plaintiff and the attorney who filed theirsea

Bergeron will assemble much of the previously d8pd claims not supported by direct
evidence attached hereto with a full and extendiseovery strategy. Bergeron is also in contach wit
a host of former investors in the company and mtillze discovery to ascertain the names of the res
of those injured parties so as proper relief cagraated to the proper parties.

In Dominicus Americana Bohio v. Gulf & Westgetime United States District Court for the

PAGE 23 OF 28

STAD 2/19/08



801
802
803
804
805
806
807
808
809
810
811
812
813
814
815
816
817
818
819
820
821
822
823
824
825
826
827
828
829
830
831
832
833
834
835

Southern District of New York considered whethexipliff, Dominicus Americana Bohio

(“Dominicus”), averred fraud in a manner consist®ith the strict requirement of FRCP 9(bj3
F.Supp. 680 (S.D.N.Y. 1979).
The federal district court found that the plairisiflllegation did not meet the strict pleading

requirement of FRCP 9(b). However, because theistances surrounding the alleged fraud were
“peculiarly within the defendant’s knowledge,” tbeurt applied the relaxed standard, allowing the
plaintiffs to conduct discovery, amend their conntiaand meet FRCP 9(b)’s specific pleading
requirementsid. at 693.

The Nevada Supreme Court noted that the federaialisourt’s relaxed standard in
Dominicusstruck a reasonable balance between NRCP 9(biigietit pleading requirement and a
plaintiff's inability to allege the full factual Isé&s concerning fraud where the information is soiel
the defendant’s possession and cannot be secutleatviormal discovery. Thus, the Court adopted
the relaxed standard of the federal court in tisitsmtions where the facts necessary for pleaditig w
particularity “are peculiarly within the defendasknowledge or are readily obtainable by him.”
Neubronner6 F.3d at 672.

Due to the egregious injustice that has resultexh fihe preliminary injunction issued against
Bergeron, this case involves an extensive listictims that Counter-Plaintiff Bergeron reserves the
right to attach at a later date with an amendedptaimt. Bergeron will conduct discovery with
specific attention paid to ascertaining the congplist of injured parties so as to guarantee aliwis
some semblance of relief for the Counter-Defendamisous transgressions designed to further a
fraudulent scheme that unjustly enriched the ppalcowners of both Counter-Defendants in this case.

These parties to be named at a later date mayd@chore than just Xyience shareholders and
Xyience sponsored Mixed Martial Artist fighters wibutstanding contracts. It is likely that the
discovery process will prove that holders of artgiiests in the $350 million Zuffa, LLC financing
package listed through the S&P index are alsoledtib damages. The lending institutions and
brokerage houses themselves may even deserve daamgeesult of this litigation setting in motion
a grand fraud perpetrated on victims too numerowén comprehend at this time.

The complex nature of this situation and the faat there is a federal First Amendment
guestion involved seems to favor these proceedieggy removed to federal court at some point in
time. Upon receipt of appropriate attorney fees @t costs Defendant and Counter-Plaintiff
Bergeron should be paid from the dismissal of il complaint, Bergeron may choose to file for
such removal and also petition for legal assistdrara numerous public advocacy groups such as

Public Citizen and The Electronic Freedom Foundaatio
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C. FURTHER POINTS OF LAW

The United States Supreme Court's first encounitéraiaw imposing a prior restraint came in
Near v. Minnesota ex rel. Olson, 283 U.S. 697 39® which a five-to-four majority voided a law
authorizing the permanent enjoining of future Vilmias by any newspaper or periodical once found to
have published or circulated an "obscene, lewdasuivious™ or a "malicious, scandalous and
defamatory” issue. An injunction had been issutd the newspaper in question had printed a series
of articles tying local officials to gangsters. ity of the press to scrutinize closely the condict
public affairs was essential, said Chief Justicgltéis for the Court:

"[T]he administration of government has become moe complex, the opportunities for
malfeasance and corruption have multiplied, crime hs grown to most serious proportions, and
the danger of its protection by unfaithful officials and of the impairment of the fundamental
security of life and property by criminal alliancesand official neglect, emphasizes the primary
need of a vigilant and courageous press, especialitygreat cities. The fact that the liberty of the
press may be abused by miscreant purveyors of scaadloes not make any the less necessary the
immunity of the press from previous restraint in dealing with official misconduct.” Id. at 719-20.

One of this nation’s most illustrious newspapetse New York Times, has taught us through
their case and those following afterward that esgign on matters of public interest is vehemently
protected by the First Amendment. Within that areprotection is commentary about the public
actions of individuals. The fact that expressiontams falsehoods does not deprive it of protection
because otherwise such expression in the pubbeast would be deterred by monetary judgments and
self-censorship imposed for fear of judgments. Buér the years, the Court has developed an
increasingly complex set of standards governing stmotected to what degree with respect to
matters of public and private interest.

First, the Court created a subcategory of "puigiere,” which included those otherwise private
individuals who have attained some prominencegeiifrough their own efforts or because it was
thrust upon them, with respect to a matter of puiblierest, or, in Chief Justice Warren's wordesén
persons who are "intimately involved in the refoluof important public questions or, by reason of
their fame, shape events in areas of concern ietyaat large.” Curtis Publishing Co. v. Butts838
U.S. 130, 164 (1967) (Chief Justice Warren conegrn the result).

More recently, the Court has curtailed the defomitof "public figure" by playing down the
matter of public interest and emphasizing the viatness of the assumption of a role in publiciedfa
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that will make of one a "public figure." GertzRobert Welch, Inc., 418 U.S. 323, 345 (1974).

Clearly, the standard of proof of actual malice trhas/e therefore been met in the plaintiff and
counter-defendant Xyience’s case due to the pulaliare of the plaintiff corporation’s ownership.
Constitutional "actual malice" means that theheftion was published with knowledge that it was
false or with reckless disregard of whether it fedse, New York Times Co. v. Sullivan, 376 U.S.
254, 280 (1964); Garrison v. Louisiana, 379 U&.# (1964); Cantrell v. Forest City Publishing
Co., 419 U.S. 245, 251 -52 (1974).

Reckless disregard is not simply negligent behawot publication with serious doubts as to
the truth of what is uttered, St. Amant v. Thomps280 U.S. 727, 730 -33 (1968); Beckley
Newspapers Corp. v. Hanks, 389 U.S. 81 (1967)efamation plaintiff under the Times or Gertz
standard has the burden of proving by "clear am¥iacing" evidence, not merely by the
preponderance of evidence standard ordinarily bioricevil cases, that the defendant acted with
knowledge of falsity or with reckless disregardyi@e. Robert Welch, Inc., 418 U.S. 323, 331 -32
(1974); Beckley Newspapers Corp. v. Hanks, 389 B1S83 (1967). See New York Times Co. v.
Sullivan, 376 U.S. 254, 285 -86 (1964) ("convimgcatarity").

Moreover, the Court has held, a Gertz plaintiff tressburden of proving the actual falsity of
the defamatory publication, Philadelphia Newspapetdepps, 475 U.S. 767 (1986) (leaving open the
issue of what "quantity” or standard of proof trhesmet). A plaintiff suing the press for defaimat
under the Times or Gertz standards is not limitedttempting to prove his case without resort to
discovery of the defendant's editorial processealarestablishment of "actual malice." Herbert v.
Lando, 441 U.S. 153 (1979). The state of minthefdefendant may be inquired into and the
thoughts, opinions, and conclusions with respetiiéanaterial gathered and its review and handling
are proper subjects of discovery.

Since discovery has yet to be performed in thig cstands to reason that the plaintiff's entire
pending case is suspect and the resulting prelmingunction is unconstitutional. Furthermore,
Defendant and Cross-Plaintiff Bergeron inquiredoalsis ability to appear telephonically back at the
beginning of this litigation. He was told by Judgenothy Williams’ secretary that Department 16 was
not equipped for a telephonic hearing and suclpaeaance would not be possible. Due to that fact
Bergeron’s right to due process has been circunedesince he was not allowed to defend himself at
multiple hearings. The last hearing in this matte=ebruary ¥ was the Defendant and Cross-
Plaintiff's first opportunity to appear and speak himself, and that hearing involved Bergeron
participating via telephone. Therefore, becaused®denied due process, the decisions arrived at
during prior hearings should be vacated if theyensrwhole or in part determined due to Bergeron’s
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lack of appearance.

CONCLUSION

Defendant and Cross-Claimant Plaintiff Bergeron Shald Receive Punitive Damages as a direct
result of Cross-Defendants’ Defamation of his chameter, violation of his First Amendment

rights, tortuous interference with his prospectiveeconomic advantage, and the pain and
suffering Bergeron has suffered due to the Cross-Bendants’ pursuit of a frivolous case based
on substantial misrepresentations of fact and manafictured evidence.

Defendant and Cross-Claimant Rich Bergeron is scsesal journalist with impeccable
credentials and an exceptional educational backgricluding stints at three military colleges with
honor codes. The Cross-Defendants identified mpleading have been implicated in serious
accusations of major fraud. Their track record aév@ pattern of continuous corruption tracing back
to the inception of Xyience, Incorporated’s sposhg of the Ultimate Fighting Championship.
Bergeron has at all times printed the truth abbetdross-defendants’ business dealings and catlusio
to defraud investors. He deserves appropriate sedog being improperly and unconstitutionally
enjoined from reporting that truth.

Defendant and Cross-Claimant Bergeron has enducadeaagainst him filed in bad faith and
with reckless disregard for the truth by the pliffitdyience and their initial attorney Jamie Cogbur
A hearing has been set for March 5, 2008 on hisandb dismiss that matter. However, due to the
plaintiff's pending Bankruptcy, Fertitta Enterprésas a major creditor of Xyience should also bd hel
accountable for sanctions should the judge chamapprove Bergeron’s Rule 11 motion.

Additionally, Bergeron seeks punitive damages kia tounterclaim in the aggregate amount
of $10,000,000.00 for the cross-defendants’ egregidolation of his First Amendment rights,
tortuous interference with his prospective econasicantage, defamation of his good name through
the filing of a frivolous case, and the mental pamal suffering he has endured through the threat of
$25 million judgment being entered against himhie pending case.

Bergeron will prove all allegations through discorvand/or trial in this matter that are not
directly evident from the attached exhibits. Th&tnitt court should apply the relaxed standard wher
the facts necessary for pleading with particulaaiy required by NRCP 9(b) “are peculiarly withie t
defendant’s knowledge or are readily obtainabléiby.” id.
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In these circumstances, a plaintiff must aver thigtstandard is appropriate, and demonstrate
in his complaint that he cannot plead with greapacificity because the defendant possesses the
required information.

Bergeron has provided as much first hand knowledlgedocumented evidence as he possibly
can at this point. The rest will be determined tigio vigorous discovery to both substantiate the
information provided to Bergeron by high level ohsisources and also to adequately determine the
true names and total number of victims injuredhey €ounter-Defendants’ collusion to commit
extensive fraud. The scheme perpetrated by botm@oibefendants was initiated immediately upon
the Counter-Defendants securing a preliminary icijiem against Bergeron’s reporting and may also
substantiate the future removal of this case teri@dcourt due to a serious First Amendment federal

guestion.

Dated February 12, 2008

Respectfully Submitted By:
By:
Rich Bergeron
147 Old County Road

East Sandwich, MA 02537
Serving as Attorney Pro Se
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Adam Frank < adam@adam-frank.com > wrote:

Hey Rich,

Its the Werd, so we wont be able to get to it until Mondayt, we said we
would take care of so, we will get it done. Ndteave never spoken to Cogburn. He is Russelis gu
although we had our paralegal inform him recertbt he should no longer take direction from
Russell.

Have a greaekend.

Best,

Adam

From: RiBRrgeron [mailto:boxer_47@yahoo.com]

Sent: Sday, November 10, 2007 4:50 PM

To: AdamaRk

Subject:: R&V: Itinerary for BERGERON RICHARD Saturday 17
November 2007

Adam,

| would Hgdike to get this case out of the way completiegfore | make
the trip if that's possible. I'm just not comfoabaving that open. It looks to me like Cogburstif
pushing it with the recent filing of the modifiedgtiminary injunction. | will have to file the matn
for sanctions if it is not resolved. | think youetkto call off Cogburn on this one. | would rediky
more inclined to help with the future if I had mariea guarantee that the case would be set aside
before we make any future agreements.

Thanks,
Rich
Adam Framkdam@adam-frank.com > wrote:

Dioieel bad- we will take care of. You can payask when you
write the true story of the early days of xyienc8hld be a best seller!

---Original Message -----
RFroRich Bergeron <boxer_47@yahoo.com>
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8erhu Nov 08 23:29:59 2007

$edi: Re: FW: Itinerary for BERGERON RICHARD Satayd17
November 2007

Ada

Everything looks great. The only issue | have & thhave pretty much no working capital at thigypo
and could use some funds to travel with. It woa'nlisconstrued as anything shady if you could
possibly send along a little gas money to get nteeairport. You can either go to
unlimitedfightnews.com and hit a donation buttorgorto paypal directly where my account is under
this email address.

| am really enthusiastic about moving forward wetrerything and putting this massive distraction
behind me. In addition to the encouraging prospégetting back to working on my Web-site more
consistently, | will also get the chance to put entime into a book project I'm working on about a
victim of plastic surgery who was featured on HBBIastic Disasters documentary.

| believe we think alike in a lot of ways, and wanaccomplish much greater things through
cooperation than we could through trying to destragh other. One of my favorite quotes of all time
is something said by George C. Marshall: "There'timit to the good you can do if you don't care
who gets the credit.”
Although the source wasn't much of an admirable Richard Nixon once said, "Those who hate you
never win unless you hate them." At times | foungsaif consumed by way too much stressful,
negative, self-destructive energy as | was foragal a position of having to defend myself or pafyaof
$25 million debt for the rest of my life. | couldtnthink of anything else but Xyience and how to
prove | was right. It was a very uncomfortable il@gfor me, and I'm glad to have a sense of rétief
put it behind us now.
| think we'll have a very productive meetinglanake some real, honest, meaningful progress.
Tika,
Ric
Addrank < adam@adam-frank.com > wrote:
Rich,
Please confirm that all this works. We ailtange car to and from the airport in NY as well.
Il give you a buzz later.

Best,

Adam
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For approval only.

Trip Locator: 72WNZH

RICHARD BERGERON
Saturday 17 November 2007
Miscellaneous
Miscellaneous Fee
Description:

THANK YOU FOR CHOOSING PRESTHARAVEL
Cost:

Remarks:

CORPORATE DEPT 702-253-9909

YOURRFARE IS $236.80 PLUS SERVICE FEE OF $25.00

Saturday 17 November 2007
Air

Us Airways - Flight US 2123
Status:
Confirmed

Depart:



1702 Boston Logan Int'l Airport

1703 Airline Ref:

1704 BWG69MN

1705

1706

1707 Boston , MA , US
1708 Seat:

1709

1710

1711

1712 10:00 AM

1713 Class:

1714 E-Economy/Coach
1715

1716

1717 Terminal B

1718 Mileage:

1719 191

1720

1721 Arrive:

1722 New York La Guardia Airport
1723 Travel Time:
1724 1:17

1725

1726

1727 New York , NY , US
1728 Stopovers:

1729 0

1730

1731

1732 11:17 AM

1733 Aircraft:

1734 Airbus A319
1735

1736

1737 Terminal US
1738 Meal:

1739

1740

1741 Remarks:

1742

1743

1744

1745

1746

1747

1748

1749 Saturday 17 November 2007
1750 Hotel

1751

1752 W Hotels
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1753
1754 W NEW YORK TIMES SQUARE
1755
1756 1567 BROADWAY
1757
1758 NEW YORK NY US 10036
1759
1760
1761
1762 Tel:
1763 12129307400
1764 Fax:
1765 12129307500
1766
1767 Number of Rooms:
1768 1
1769 Status:
1770 Confirmed
1771
1772 Check Out:
1773 Sunday 18 November 2007
1774 Number of Guest:
1775 1
1776
1777 Room Type:
1778 1K BED BEST AVAILABLE RATE
1779 Confirmation:
1780 C021373651
1781
1782 Rate:
1783 599.00 USD
1784 Number of Nights:
1785 1
1786
1787 Remarks:
1788
1789
1790
1791
1792
1793 CXL AFTR16NOV07TM16:00 AMT:598 USD
1794
1795
1796
1797
1798
1799
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Sunday 18 November 2007

Air

Us Airways - Flight US 2134

Status:
Confirmed

Depart:

New York La Guardia Airport
Airline Ref:
BW69MN

New York , NY , US
Seat:

4.00 PM
Class:
E-Economy/Coach

Terminal US
Mileage:
191

Arrive:

Boston Logan Int'l Airport
Travel Time:
1:15

Boston , MA , US
Stopovers:
0

5:15 PM
Aircraft;
Airbus A319

Terminal B
Meal:

Remarks:
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Agency Remarks
$100000.00 FLIGHT INSURANCE INCLUDED.
TICKETS MUST REFLECT THE NAME AS IT APPEARS ON
YOUR GOVERNMENT ISSUED PHOTO I.D.
**FOR DOMESTIC U.S. TRAVEL***
STATE OR FEDERAL PHOTO I.D. REQUIRED AT AIRPORT.
RE-CONFIRM FLIGHTS 24 HRS BEFORE DEPRBRE.
CHECK-IN AT LEAST 2 HRS BEFORE DEPARTURHEME.
***FOR INTERNATIONAL TRAVEL***
ALL TRALERS **INCLUDING U.S. CITIZENS** ARE NOW
REQUIRHID PRESENT A VALID PASSPORT TO ENTER OR
ANTER THE UNITED STATES BY AIR. DUE TO HIGH
YOME PASSPORT PROCESSING MAY TAKE UP TO 6
MONBHMOST COUNTRIES REQUIRE THAT PASSPORTS BE
VALID 6 MONTHS BEOND INTENDED STAY. IN ADDITION-
SOME COUNTRIES MAY REQUIRE A VISA FOR TRAVEL.
RE-CONFIRM FLIGHTS 72 HRS BEFORE DEPRBRE.

CHECK-IN AT LEAST 3 HRS BEFORE DEPARTURE TIME.
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From Rich Bergeron Fri Nov 23 20:27:00 2007

Received: from [75.67.179.170] by web33913.mail.ngaldoo.com via HTTP; Fri, 23 Nov 2007

20:27:00 PST

Date: Fri, 23 Nov 2007 20:27:00 -0800 (PST)

From: "Rich Bergeron" <boxer_47@yahoo.com> Add tidhess BookAdd to Address Book

Add Mobile Alert

Subject: RE: Xyience Discussion

To:"Robert Lavan" <rlavan@stdgen.com>

In-Reply-To:
<03AA810524776F4E853B257B66151F5E07454BAF@nymailp.ceservoircap.com>

MIME-Version: 1.0

Content-Type: multipart/alternative; boundary="0-563818-1195878420=:32417"

Content-Transfer-Encoding: 8bit

Content-Length: 77363

Robert Lavan <rlavan@stdgen.com> wrote:

Rich,

Thanks for the past two emails. | do try toetdolidays off but | felt | should send you an emai
with my thoughts.

While | appreciate your help on introducing toneXyience and a potential investment
opportunity for my firm, I think at this time weeaprobably going to pass on looking deeper into
the company. | am waiting on in depth financiatsrirXyience’s advisors, but from the homework
we have done it doesn’t look like there is muchn¥ equity value in the company.

Let me walk you through my thoughts, and | hgpe don’t share these with anyone but
yourself. Bankruptcy is a difficult decision thousia of corporations and million Americans make
every year. While it is usually a view that bankaypmeans that a company (or a person) is worth
nothing, that is not the case. Capital marketsatep for two types of investors: (i) Equity holsler
who look for certain returns, but retain the optoonupside (and the risk of the downside) of a
company and (ii) Debt holders who look for fixeduras (and consistent payments), get no upside
but are protected on the downside. Bankruptcy doeslways happen when there is no value left
for the equity holders, but when the debt holdeesnat being serviced (a technical term that
means receiving the consistent payments they ago¢eryience has a significant amount of debt,
and while they may have a great product and $20ifrsales, it costs them more than $20mm a
year to run the company, they are negative cash ftannot service their debt, and are technically
bankrupt. Unfortunately, unlike Enron or Worldcomnaost bankruptcies, Xyience has little asset
value (Enron had powerplants, Worldcom had telepHmes), making the recovery value for the
bondholders unlikely to be 100 cents on the dolais is a risk that any equity investor takes, and
no matter the circumstance of the equity raise3#dshareholders are subordinate to the debt of
the company, and unfortunately legally will desdiritke to no retribution. If the shareholders
disagree with this, they will have an opportundyacquire the company once it goes into
bankruptcy, but this is usually complicated as gead someone to run the company, which isn’t
that easy with all its marketing and distributioma. Xyience has some cool products, but you
need more than that in an extremely crowded mahlegthas little barriers to entry and can watch
any startup quickly put energy supplements or drinko the mass market. Now | am not closing
the door, but | have a million other projects torkvon and have to devote my energy to other
work.
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1995 Now an important word of warning to you. | aot a lawyer, but take this as advice from
1996 someone who has worked on Wall Street for manysyaad has been through a number of
1997 bankruptcies from every side (I was working withrénbefore they even went bankrupt, the
1998 stories | could tell). In bankruptcy, the creditofgshe company will look to every option to

1999 recover their capital. Unfortunately, bankruptcipais for creditors to sell their claims to what |
2000 call “glorified debt collectors”. These guys arel8@BAGS and will go through every piece of
2001 value the company has to make money. That willidelthe lawsuit against you. If they think
2002 there is a 1% chance to win the $25mm case ag@nsthey will follow through with it to the end
2003 of time and throw more lawyers, time and moneygarou than Xyience can today. While you
2004 have many years with this and | am new to thisasibm, | would be cautious of any company that
2005 goes through bankruptcy.

2006

2007 If I get any updates from Adam, | will be stioekeep your informed.

2008

2009 All the best,

2010

2011 Robert

2012

2013 From: Rich Bergeron [mailto:boxer_47@yahoo.com]

2014 Sent: Friday, November 23, 2007 7:17 PM

2015 To: Robert Lavan

2016 Subject: RE: Xyience Discussion

2017

2018 Robert,

2019

2020 Forget Kirk and Adam. They are not going td lagheir CEO roles. | am dealing directly with
2021 some of the folks among the 340 shareholders, aiadd a go between who might want to talk to
2022 us both about getting this mess cleaned up.

2023

2024 Kirk and Adam are determined to bankrupt tlosipany. They won't take no for an answer, and
2025 | want to prevent them from being able to do dmave some folks on the inside sending me
2026 information, and I'm starting to get a clearer gietof what actually brought the current deal ® th
2027 table and how it was arranged.

2028

2029 This will be a tremendous story if Xyience danbrought back to former glory with new

2030 management who really has the company's best st¢eremind. I'll be in touch over the coming
2031 week, and | know we can accomplish some great shinge do enough research and figure out
2032 the best course here to proceed.

2033

2034 If nothing happens, though, I will still haweproceed with fighting their lawsuit against mm |
2035 asking for $5 million in damages and sanctions.léaking into getting it removed from state
2036 court in favor of federal jurisdiction. I'm tryirtg keep that on the back burner for now, but
2037 eventually I'll have to do something to show themean business.

2038

2039 See Ya,

2040

2041 Rich
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Global Cash Access Signs Multi-Year Contract witati®n Casinos

LAS VEGAS -- Global Cash Access (GCA), a leadingvider of cash access products and related
services to the gaming industry, announced it lgaged a multi-year agreement with Station Casinos,
Inc. GCA will continue to provide its products asefvices at 13 Station Casinos' gaming
establishments. It will also begin servicing RedcR€asino Resort Spa, one of Station Casinos’
newest casinos, when it opens in spring 2006.

GCA offers a number of products and services, thalgt ATM technology, cashless gaming and
marketing services that help casino patrons aazesds help gaming establishments better understand
their patrons, and enhance gaming establishmeaattsipmarketing activities.

Under the agreement, Station Casinos' locationanilize QuikCash(TM) cash advance terminals,
QuikCash Plus(TM) (QCP) Web and Casino Cash PIu3{iR)1 ATM, which offers patrons a quick
way to access cash through ATM cash withdrawalsityod-sale (POS) debit card transactions and
credit card cash advances with patented 3-in-bwvel functionality. One of GCA's most popular
ATMs, the Casino Cash Plus(R) 3-in-1 ATM providesieenience to casino patrons and revenue
potential to casino operators.

Station Casinos gaming establishments includederagreement are:

--Barley's Casino & Brewing Company - Hendersory.Ne

--Boulder Station Hotel & Casino - Las Vegas

--Fiesta Henderson Casino Hotel - Henderson, Nev.

--Fiesta Rancho Casino Hotel - Las Vegas

--Gold Rush Casino - Henderson, Nev.

--Green Valley Ranch Station Casino - Hendersow, Ne

--Magic Star Casino - Henderson, Nev.

--Palace Station Hotel & Casino - Las Vegas

--Red Rock Casino Resort Spa - Las Vegas

--Santa Fe Station Hotel & Casino - Las Vegas

--Sunset Station Hotel & Casino - Henderson, Nev.

--Texas Station Gambling Hall & Hotel - North Lagdéas, Nev.
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--Wild Wild West Gambling Hall & Hotel - Las Vegas
--Wildfire Casino - Las Vegas
About Global Cash Access, Inc.

Las Vegas-based Global Cash Access, Inc., a whaltyed subsidiary of Global Cash Access
Holdings, Inc. (NYSE: GCA), is a leading providdroash access products and related services to
approximately 960 gaming properties and other tdiemthe United States, the United Kingdom,
Switzerland, Canada and the Caribbean. GCA's ptedund services provide gaming establishment
patrons access to cash through a variety of metiwaading ATM cash withdrawals, point-of-sale
(POS) debit card transactions, credit card cashramhs, check verification and warranty services and
Western Union money transfers. GCA provides praglaod services that improve credit decision-
making, automate cashier operations and enhansenpatirketing activities for gaming
establishments. With its proprietary database ofigg patron credit history and transaction data on
millions of gaming patrons worldwide, GCA is recaggd for successfully developing and deploying
technological innovations that increase client pability, operational efficiency and customer lttya
More information is available at GCA's Web sitevatw.globalcashaccess.com.

Forward-Looking Statements

The statements contained in this press releasat@atot purely historical are forward-looking
statements within the meaning of Section 27A ofSbkeurities Act of 1933 and Section 21E of the
Securities Act of 1934. Such forward-looking stages include, but are not limited to, any statement
or implication that the gaming establishments namedtis press release will continue to use the
products or services described in this press reléasch forward-looking statements involve riskd an
uncertainties that, if realized, could materiaftypiair Global Cash Access Holdings, Inc.'s results o
operations, business, and financial condition. €hesks and uncertainties include, but are nottéchi
to, (a) the termination of one or more of the cacis with gaming establishments described in this
press release, and (b) the factors discussed froentd time in reports filed by Global Cash Access
Holdings, Inc. with the Securities and Exchange @ussion. The forward-looking statements
contained in this news release are made as ofafeeh@reof, and Global Cash Access Holdings, Inc.
does not intend, and undertakes no obligationpgdate or qualify any of the forward-looking
statements made herein.

COPYRIGHT 2006 Business Wire
COPYRIGHT 2006 Gale Group



2190
2191
2192
2193
2194
2195
2196
2197
2198
2199
2200
2201
2202
2203
2204
2205
2206
2207
2208

2209

2210
2211
2212
2213
2214
2215
2216
2217
2218
2219
2220
2221
2222
2223
2224
2225
2226
2227
2228
2229
2230
2231
2232
2233
2234
2235

Form Number 1

STAD 2/19/08

EXHIBIT 32



2236
2237
2238
2239
2240
2241
2242
2243
2244
2245
2246
2247
2248
2249
2250
2251
2252
2253
2254
2255
2256
2257
2258
2259
2260
2261
2262
2263
2264
2265
2266
2267
2268
2269
2270
2271
2272
2273
2274
2275
2276
2277
2278
2279
2280
2281
2282
2283
2284
2285
2286



2287
2288
2289
2290
2291
2292
2293
2294
2295
2296
2297
2298
2299
2300
2301
2302
2303
2304
2305
2306
2307
2308
2309
2310
2311
2312
2313
2314
2315
2316
2317
2318
2319
2320
2321
2322
2323
2324
2325
2326
2327
2328
2329
2330
2331
2332
2333

Form Number 1

STAD 2/19/08



2334
2335
2336
2337
2338
2339
2340
2341
2342
2343
2344
2345
2346
2347
2348
2349
2350
2351
2352
2353
2354
2355
2356
2357
2358
2359
2360
2361
2362
2363
2364
2365
2366
2367
2368
2369
2370
2371
2372
2373
2374
2375
2376
2377
2378
2379
2380
2381
2382
2383
2384



2385
2386
2387
2388
2389
2390
2391
2392
2393
2394
2395
2396
2397
2398
2399
2400
2401
2402
2403
2404
2405
2406
2407
2408
2409
2410
2411
2412
2413
2414
2415
2416
2417
2418
2419
2420
2421
2422
2423
2424
2425
2426
2427
2428
2429
2430
2431

Form Number 1

STAD 2/19/08



2432
2433
2434
2435
2436
2437
2438
2439
2440
2441
2442
2443
2444
2445
2446
2447
2448
2449
2450
2451
2452
2453
2454
2455
2456
2457
2458
2459
2460
2461
2462
2463
2464
2465
2466
2467
2468
2469
2470
2471
2472
2473
2474
2475
2476
2477
2478
2479
2480
2481
2482



2483
2484
2485
2486
2487
2488
2489
2490
2491
2492
2493
2494
2495
2496
2497
2498
2499
2500
2501
2502
2503
2504
2505
2506
2507
2508
2509
2510
2511
2512
2513
2514
2515
2516
2517
2518
2519
2520
2521
2522
2523
2524
2525
2526
2527
2528
2529

Form Number 1

STAD 2/19/08



2530
2531
2532
2533
2534
2535
2536
2537
2538
2539
2540
2541
2542
2543
2544
2545
2546
2547
2548
2549
2550
2551
2552
2553
2554
2555
2556
2557
2558
2559
2560
2561
2562
2563
2564
2565
2566
2567
2568
2569
2570
2571
2572
2573
2574
2575
2576
2577
2578
2579
2580



2581
2582
2583
2584
2585
2586
2587
2588
2589
2590
2591
2592
2593
2594
2595
2596
2597
2598
2599
2600
2601
2602
2603
2604
2605
2606
2607
2608
2609
2610
2611
2612
2613
2614
2615
2616
2617
2618
2619
2620
2621
2622
2623
2624
2625
2626
2627

Form Number 1

STAD 2/19/08



2628
2629
2630
2631
2632
2633
2634
2635
2636
2637
2638
2639
2640

2641

2642
2643
2644
2645
2646
2647
2648

2649

2650
2651
2652
2653
2654
2655
2656
2657
2658
2659
2660
2661
2662
2663
2664
2665
2666
2667
2668
2669
2670
2671
2672
2673
2674
2675
2676

EXHIBIT 33



Form Number 1
2677
2678 From: Adam Frank [adam@adam-frank.com]
2679 Sent: Thursday, October 04, 2007 1:37 PM
2680 To: Adam Frank
2681 Subject: XYIENCE - Fertitta Transaction Completéd!!
2682
2683 Importance: High
2684
2685 Dear XYIENCE Team,
2686
2687
2688
2689 We are very pleased to finally to tell you that e closed our transaction with Fertitta
2690 Enterprises and that funding has been transmitted.
2691
2692
2693
2694 As you all know, getting this deal done has notnb&e easy process. In the end, everyone at
2695 XYIENCE pulled together in support of this deal ahdt is what matters most.
2696
2697
2698
2699 This funding is very significant for us as it walllow us to enter a new chapter of the Company’s
2700 history with a committed strategic partner.
2701
2702
2703
2704 Thanks to everyone for your support through ttaagaction. XYIENCE has a unique team of
2705 talented people that have incredible passion, srdbm, and commitment to success.
2706
2707
2708
2709 We feel lucky to be part of such a great team ao#l forward to spectacular results.
2710
2711
2712
2713 Sincerely,
2714
2715
2716
2717 Kirk and Adam
2718
2719
2720
2721
2722
2723
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